T.C. Meno. 2000-26

UNI TED STATES TAX COURT

RUSSELL S. GREENE, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 15225-98. Filed January 21, 2000.

P, maintaining that incone tax could not
constitutionally be inposed on his earnings, did not file
incone tax returns for the taxable years 1992 through 1996.
R determ ned deficiencies for individual incone taxes and
sel f-enpl oynent taxes attributable to conpensation
interest, dividends, and capital gain received by P. R
further determ ned an addition to tax under sec. 6651(a),
|.RC, for failure to file.

Held: P is subject to Federal incone tax statutes and
is liable for the deficiencies determ ned by R

Hel d, further, Pis liable for the sec. 6651(a),
| . R C., delinquency addition to tax for failure to file.

Hel d, further, on the Court’s own notion, Pis liable
for a penalty in the anbunt of $1,000, pursuant to sec.
6673(a), |I.R C., for asserting a frivolous and groundl ess
position in this proceeding.
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Russell S. Greene, pro se.

Mark A. Weiner, for respondent.

VEMORANDUM OPI NI ON

NI M5, Judge: Respondent determ ned the foll ow ng
deficiencies and additions to tax with respect to petitioner’s

Federal inconme taxes for the taxable years 1992 through 1996:

Taxabl e | nconme Tax Addition to Tax
Year Defi ci ency Sec. 6651(a)(1)
1992 $4, 494 $1, 020
1993 3, 757 730
1994 9, 079 2,180
1995 7,764 1,914
1996 7,121 1,378

After concessions, the issues renmaining for decision are:

(1) Whether petitioner failed to report incone from wages,
nonenpl oyee conpensation, interest, dividends, and capital gain
upon which petitioner is liable for individual Federal incone
t axes;

(2) whether petitioner is liable for self-enploynent taxes
pursuant to section 1401 on inconme earned in the form of
nonenpl oyee conpensation; and

(3) whether petitioner is liable for the section 6651(a)(1)
addition to tax for failure to tinely file incone tax returns for

t he taxable years 1992 through 1996.
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Unl ess otherwi se indicated, all section references are to
sections of the Internal Revenue Code in effect for the years in
issue, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.

This case was submtted fully stipulated, and the facts are
so found. The stipulations of the parties, wth acconpanying
exhibit, are incorporated herein by this reference.

Backgr ound

Russell S. Greene resided in Oxnard, California, at the tine
of filing his petition in this case. Petitioner maintains that
he is not subject to Federal incone taxes. He did not file tax
returns for the taxable years 1992, 1993, 1994, 1995, and 1996.
He stipul ated, however, to having received income fromthe

follow ng sources, in the anobunts and of the types stated:

Payor & 1992 1993 1994 1995 1996
(Type)
of I nconme
Ventura County Shuttle, Inc. $6, 712  $5, 291 $308
(wages)
Survival Systens Staffing 9,134 35,976
Cent er
(wages)
St. Bernarine of Siena Church 600 1, 800 $1, 000
(wages)
Sandra Jo Ann N ckerson 21,249 $25, 943
(wages)
Padre Serra Parish 2, 955

(nonenpl oyee conpensati on)

St. Maximlian Kol be Church 1, 600 5, 585 8, 000 9, 540
(nonenpl oyee conpensati on)

Patrick McDonal d, Paddy Misic 850
(nonenpl oyee conpensati on)



St. Judes Catholic Church 2,900
(nonenpl oyee conpensati on)

Chesne Boren Misic 850
(nonenpl oyee conpensati on)

Bank of Anmerica 18
(interest)

Atl antic Financial Federal 33

Savi ngs Bank
(interest)

Jobee Devel opnent Conpany 1,125 800 2,250 1, 012
(di vi dend)

Marvi n Goodson, Alvin Duras — 916

Co- Tr ust ees
(capital gain)

The anobunts |isted above as wages and nonenpl oyee
conpensation were paid to petitioner in consideration of
contractual services performed by him The anounts identified as
interest, dividend, and capital gain were |ikew se received by
petitioner as personal earnings.

Di scussi on

Petitioner contends that Federal income tax statutes,

i ncluding sections 1, 3, 61, and 1401, may not constitutionally
be applied to a private i ndependent contractor or citizen such as
himsel f. He argues that to subject persons who are not enpl oyees
of a Governnent-created or -sanctioned entity to the tax | aws
bot h contravenes the | anguage of the statutes and constitutes a
violation of due process. He additionally clainms that, because
he is contesting the power to tax rather than the anount of tax,

the burden of proof in this matter should rest upon respondent.
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Conversely, respondent asserts that incone received by
petitioner is taxable pursuant to the explicit terns of the
I nternal Revenue Code. Respondent further contends that
petitioner’s constitutional argunents are without nerit, and, as
petitioner has presented no other evidence rebutting the
determ nati ons made by respondent, the deficiencies and additions
to tax shoul d be sustai ned.

We agree with respondent that the Federal incone tax
statutes are properly applicable to petitioner. W therefore
conclude that petitioner is liable for the deficiencies as
determ ned by respondent and that petitioner’s failure to file
incone tax returns justifies inposing the delinquency addition to
t ax.

As a threshold matter, we observe that petitioner’s efforts
to shift the burden of proof to respondent on constitutional
grounds are neritless. The burden of proof rests on the
t axpayer, except in certain situations not relevant here. See
Rul e 142(a). Furthernore, this burden of proof has been
uniformy applied, regardl ess of whether the taxpayer’s argunents
addressed the anount or the constitutionality of the tax. See,

e.g., Larsen v. Comm ssioner, 765 F.2d 939, 941 (9th Cr. 1985);

Abranms v. Conm ssioner, 82 T.C. 403, 405 (1984); Kish v.
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Conmi ssioner, T.C. Menp. 1998-16; M nguske v. Comm ssioner, T.C.

Meno. 1997-573; Fram v. Commi ssioner, T.C Meno. 1997-5009;

Fi sher v. Commi ssioner, T.C Meno. 1996-277.

As a general rule, sections 1 and 3 inpose a Federal tax on
the taxable inconme of every individual. Section 61(a) defines
gross incone for purposes of cal culating such taxable incone as
“all income fromwhatever source derived” and specifies that
conpensation for services, gains fromdealings in property,
interest, and dividends are included within this broad
definition. See sec. 61(a)(1l), (3), (4), (7).

Section 1401 then inposes an additional tax on the self-
enpl oynent incone of every individual, both for old age,
survivors, and disability insurance and for hospital insurance.
The term “sel f-enpl oynment i ncome” denotes “net earnings from
sel f-enploynent”. Sec. 1402(b). “Net earnings fromself-
enpl oynent”, in turn, neans “the gross incone derived by an
i ndi vidual fromany trade or business carried on by such
i ndi vidual, |less the deductions allowed by this subtitle which
are attributable to such trade or business”. Sec. 1402(a).

Petitioner contends that private independent contractors and
citizens are not properly included wthin the neaning of
“individual” or “person” as used in the tax code and that to
treat them as such contravenes the principles of due process. In

petitioner’s view, only enployees of Governnent-created or
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Gover nnent - sanctioned entities nmay constitutionally be subjected
to individual income tax. Under petitioner’s theory, the
prohi bited disparity results fromtaxing those whose incone
derives in sonme way froma legislatively authorized entity in the
same manner as those who do not receive a simlar benefit.

This Court has repeatedly held taxpayers to be |liable for
taxes on inconme accruing fromself-enploynent, sole
proprietorship, or nonenployee activities, despite the tax
protester rhetoric advanced in contending for the opposite

result. See, e.g., Kish v. Conm ssioner, supra; M nqguske v.

Conmi ssi oner, supra; Fram v. Conmni ssioner, supra; Fisher v.

Commi ssi oner, supra. Argunents by such individuals that they do

not hold the status of “taxpayer” or “person” within the meaning
of the Internal Revenue Code have been summarily dism ssed as

well. See, e.g., Kish v. Comm ssioner, supra; Fisher v.

Conmi Ssi oner, supra.

Petitioner’s position is untenable. Since petitioner has
of fered no further evidence establishing that respondent’s
determ nations are erroneous, we hold that petitioner is |liable
for the deficiencies as determ ned by respondent.

In addition, section 6651(a) provides, in relevant part, as

foll ows:
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SEC. 6651. FAILURE TO FILE TAX RETURN OR TO PAY TAX.
(a) Addition to the Tax.--1n case of failure--—

(1) to file any return required under
authority of subchapter A of chapter 61 * * * | on
the date prescribed therefor (determned with
regard to any extension of tinme for filing),
unless it is shown that such failure is due to
reasonabl e cause and not due to willful neglect,
there shall be added to the anpbunt required to be
shown as tax on such return 5 percent of the
anount of such tax if the failure is for not nore
than 1 nonth, with an additional 5 percent for
each additional nonth or fraction thereof during
whi ch such failure continues, not exceeding 25
percent in the aggregate.

The Suprenme Court has characterized the foregoing section as
inposing a civil penalty to ensure tinely filing of tax returns
and as placing on the taxpayer “the heavy burden of proving both
(1) that the failure did not result from*‘wllful neglect,’” and
(2) that the failure was ‘due to reasonable cause’”, in order to

escape the penalty. United States v. Boyle, 469 U S 241, 245

(1985). “WIIlful neglect” denotes “a conscious, intentional
failure or reckless indifference.” 1d. “Reasonable cause”
correlates to “ordinary business care and prudence”. [d. at 246

& n.4; sec. 301.6651-1(c)(1), Proced. & Adm n. Regs.
Here, petitioner did not file tax returns in 1992, 1993,

1994, 1995, or 1996. Furthernore, he has offered no reason for
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this failure to file other than his belief that incone tax could
not constitutionally be inposed on his earnings. 1In light of the
extensive authority rejecting simlar argunents, we concl ude that
petitioner’s failure to file was not due to reasonabl e cause. W
therefore hold that petitioner is liable for the section 6651(a)
del i nquency addition to tax.
Finally, section 6673(a) authorizes this Court to inpose a
penalty on its own notion and reads in pertinent part:
SEC. 6673. SANCTI ONS AND COSTS AWARDED BY COURTS.
(a) Tax Court Proceedings. --
(1) Procedures instituted primarily for
del ay, etc.--Wenever it appears to the Tax Court
t hat —-
(A) proceedings before it have been
instituted or maintained by the taxpayer

primarily for del ay,

(B) the taxpayer’s position in such
proceeding is frivolous or groundl ess, or

(C the taxpayer unreasonably failed to
pursue avail able adm nistrative renedies,

the Tax Court, in its decision, nay require the
taxpayer to pay to the United States a penalty not
in excess of $25, 000.
On this record, we find that petitioner’s position is
frivol ous and groundl ess. The body of case | aw unequi vocally

uphol ding the constitutionality of the incone tax statues and
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rejecting countless tax protester chall enges thereto | eaves
petitioner’s contentions wi thout nmerit or support. Accordingly,
a penalty is awarded to the United States in the anmount of
$1, 000.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




